1 O.A. No. 763 of 2018

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 763 of 2018 (SB)

Balkrishna S/o Nagorao Sarap,

aged 45 years, Occ : Service,

R/o Kaneri Sarap, Taluka Barshi Takli,
District Amravati.

Applicant.
Versus

1) The State of Maharashtra
through its Secretary,
Finance Department, Mantralaya,
Madam Cama Marg, Hutatma Chowk, Mumbai-400 032.

2) The Honourable Minister,
Water Resources,
Mantralaya, Mumbai-400 032.

Respondents.
Shri R.A. Haque, Advocate for the applicants.
Shri A.M. Ghogre, P.O. for the respondents.
Coram :- Hon’ble Shri M.A. Lovekar,
Member (J).
Date of Reserving for Judgment : 13" October,2022.

Date of Pronouncement of Judgment : 19" October,2022.

JUDGMENT

(Delivered on this 19" day of October, 2022)

Heard Shri R.A. Haque, learned counsel for the applicant

and Shri A.M. Ghogre, learned P.O. for respondents.

2. Facts pleading to this O.A. are as follows —
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In 2005-2006 the applicant was working as Junior Clerk in
Treasury Office, Amravati. Between 05/02/2005 and 31/10/2006
funds were misappropriated in District General Hospital and District
Hospital for Women at Amravati to the tune of Rs.3.81 Crores and
Rs.4.70 Crores, respectively. To nail the wrongdoers / fix responsibility
judicial and departmental action was contemplated and taken against
the applicant and others. By order dated 19/12/2006 (Annex-A-1) the
applicant was placed under suspension. By order dated 29/08/2008
(Annex-A-2) respondent no.l directed joint inquiry. Charge sheet
dated 29/08/2008 (Annex-A-3) was issued to the applicant. Following

charge was laid against the applicant -

“si Mt raRu (fcfaa) 2 festie 8/2/2008 A 39/90/200§ Al Hic@eld BINONR
A, EREd AA Hers Giie U dERkRa gid. Rea [enoren FeEmzseta
QOABIA 3HfeprR, [Siegt Hi Soe™, 3FREdt a fSlegl A Se™, FAAAA AT
BTN 3E A AfaaRw iftesr-atzn FEgH H@ER 5.3 B R ARA A 8 B 90
T SAFA ITHAA MUGR Jetell 3003 0. 3RU Afel A 2 31 ALl URIEA AlGdgtctict
et FaRRIA TSAG Bett G A BIHIA BAWRRIA JAFE AL, AEHB UER BIRA
aa fFesen g, uw Rama Redia us Rasrain ddacecr uRuse wHis
BIN-98-2003/89/3 /BUER faties 2/9/008 A fetea JTGAR Herhd a3 Ragd
BT el FERERY A HATHE [IAIAT SUBER alia! ddctesll AEId.

3AMIBR, . U Tt R FEAGAR Ha AFAN & TSNACAES DA

IHCH Il AE. B, ABREE, APR AdT (Tq9H) Tt 96K = & 3 (9) (I) =
ofot Stett 31g. >’

To the aforesaid charge the applicant submitted reply
dated 10/11/2008 (Annex-A-4). By order dated 31/10/2008 Enquiry

Officer was appointed. Three persons who were cited as witnesses
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communicated their unwillingness to give statement during the enquiry
(Annex-A-5 collectively). Enquiry Officer submitted a report dated
30/04/2009 (Annex-A-6) exonerating the applicant by holding as

follows —

“ 3REA BUPRE TEdd URiiFe dwlt siftem-anm wdn dwelt B
IEAESA GFS Ad AL Al SUAACD, oIS T HIWENR A gl AADE AR
DA FACTR LR FFREA HUPREEA orepd Floear Gga Ad. g s
HEUIGA! =l T Aienelt Head 3EgE Ad AE. HRU AT FACYAl AR A
BRI I AR a3 FERN APGH el @ AR ko Fuwe gid g e

Al RIdaR Ieciaa e feelen Ad. sy wedisn i@, onde uRusesia
oot 3Meehd llal.

R A fgaiasa TR 918 DARNRM FrRiER 3R TR asa aEa
RS AR AR 3R e F13s 20ehd G

The Disciplinary Authority, the respondent no.1 then
issued a show cause notice dated 04/08/2010 (at page 81) stating

therein as follows —

“(3) WA Ul SR AW Al AHA & 3 ALl URIHEA SAlGAgIAL oAb Gl

3EGHATE ale A d (A BH(D SABR G DAl SACAEA SARRJAT AURHON & HAT
oD iR Dell 3ad. AEUAM, e Fdidpd BN Getea U fdecaian Ai® (Stawst
FH(DB) AR B ACRAAR aAledel THU fbell o RabRell A &g HBal FERL B9
3@ 3. qAfll, ArHesld, si. AU Afelt AHeHIANA AN d HEENR JAANAAA [Eetich
R/9/00% 1 URUSGEIA JTAE Ao d UEE Dl AAAED, A1 YHOM 3UBR BUAH
HIE! 3ieht sft. MU FTEER A, B, $ft. IR Aleh HASRRVA 3 ABCAEES AT U600
3UBRIA drd [HBE 3R,

3. IR RGRAA AR dar, sit.aRu A gehm diwelt sifdes-awen trewaieht
QAR IABHAA 3RYE, AR TbAa TR Rieg g e bt A= dlaett 3B,
Q. AR add URTBE-¥ AL Hlecicdl ebliaEd IR Ji=t g sue
HoeagE 90 RaAi™ 3td 3l FaSUA ARTEDS e AR HAd. [AEld Hadid
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A W & A Al BIE IR G 3A JEA &5 Jhiet BRIAE! B
aéan
To this show cause notice the applicant gave a reply dated

26/08/2010 (Annex-A-7) as follows —

““(9) UgA BRI A AHE & 31 ALlicl URIHA AlGAEIHEN B AlGIAl IEBHE G

HSa R clebel JIAA feetel 33, 3T Ui SR el FRIAGAR Fblct Blgat adl
craRat [mneEs gEid HRIAEBRA AGE Het 3E.

(R) festiep 2/9/2008 T ATAAAATT URUFHIHAEN IME d A0 fEB-Afelt 9 d ¢
JAAGAR IBE (9 AL St 99 g 3EI d AR DR At SRR 3@, AHER
BUORE HEE BAGAD G BRU AHA & 31 Fl IV d AR MEBI-Aid AR
3RA Rfeta o TRy SaE 3.

(3) F Rules of Procedure for the Guidance of the District Treasury on

introduction of the system of payment of cheques #&lid 2 (9) FAR Gt BT A

(8) BIUBIRA Seictel 10-390 Aehi 3M@eh A, d B 3 d 3.8 AAA HAAAR 3@, &
fZollaa Ueb 2k RamiSa =AA clepal 20, A sliel B0, JUBER Al Fblcl Bl SA

PHROAEBRA B 30 o YO AHE [HBAIA. § BIH Hl TEHIUEHUN Sdetet 3G, A AEET AT

el R gUid: STEIRIGRS B

degt U fasielt Y, Ad Tt AEERIIgA® AR 5 Aell ANIHTA BT FHUl

According to the applicant without considering his reply
respondent no.1 proceeded to pass the order dated 28/06/2011

(Annex-A-8) relevant part of which reads as under —

“(9) TR BRI FEA AR TS A AU Aisht Heateha Raies & /¢ /090 Ash=n

3idgEea 3R et 3RIE, c3Ea el HAG(c e 3URAA et -

9. 3B AT AR Al EFBHT i@ B sicR clepal A foet 316 a FrRAEAR

TP BIGE SIB URET [AHETHS Jolcl BRIAED R JYa Bl 6.
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R. FH R, 3 UAM AlGAE! E d AR MEEH-felt S 3R, HACRe=
fGaties R/9/R00%8 T URTSBEHAR IBE (9 AL Gl Bt &t EV d@ AldaRo ttdrest-idt

SEEER 3UB.

3. ot. U =it Rules of Procedure for the Guidance of the District Treasury on

introduction of the system of payment of cheques Helet R (9) FAR (&l Adc=A B,

Q. DUBIRIA Gaiical A30-380 IABIEL 3TAH Bl IRIA A& BIHA Alel-ABAS ARNA BATA
3. A1 {BoaE Ui SABIA bdcd 30 d Y0 Aebe [Haadd.

Q. 3UBRA IBAT Ad 3AD 2. FU Afstt Wiega dett 3R, istt AR TG B o1
AGa 3URRA el AEA. WEM 9 AL Alal 29§l EW @ ARy 3ifdewp-Tidt STeErt
A A, BUPREA D FHA BAE, FHA W-31 AL FHS Dole @l got
IRTRRER ¢ Fihd HUAA A A 3N TAL JYT B d DUBPR AT
fGatis 2/9/00%8 = URUFABEE W@ cle 3. sft. FRU Al FO0 RGRRAAR
SNERA A 3Ge3a Ad 3G, Sl T A SBIEBSIUvHS d SHA Al YebRoll et
AMABIA IHATAT HSAT THUMANA UBRIA, Blgt THNA STAEER SRAAT T St 3118,

§. ST RIRAA [ERIA Bgat $R. FRU A u3ga eei A3l Sehemam et

2w Ad 3R.
LG
sft. st FRu (fetcifad), dobieliel wierts foifte, HINEIR B, FREA At

UgA el Aeeeltsidl, =i gotd daaame Sl TR BRIFRABU TR HBe AT

Tt

Against the order dated 28/06/2011 the applicant preferred
appeal (Annex-A-9) under Rule 17 of the Maharashtra Civil Services
(Discipline and Appeal) Rules, 1979 (hereinafter referred to as “the
Rules”) it was dismissed by order dated 21/07/2012 (Annex-A-10).
Hence, this O.A. impugning the orders dated 28/06/2011 (Annex-A-8)

and 21/07/2012 (Annex-A-10).

3. The applicant has raised following contentions —
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() In departmental communication dated 20/08/2010 (Annex-A-11) it
was clearly stated that misappropriation was committed in Health

Department and not in Treasury.

(i) Communication dated 08/08/2011 (Annex-A-12) issued by the Joint
Secretary, Finance Department to MPSC also reiterated that there

was no misappropriation in Treasury.

(i) The Audit report forwarded with covering letter dated 07/05/2008
(Annex-A-13) to the Finance Department of Government of

Maharashtra had also ruled out complicity of staff of Treasury.
(iv) The Appellate Authority failed to consider Annexs-A-12 and A-13.

(V) Punishment imposed and confirmed was shockingly

disproportionate to the charge which was held to be proved.

(vi) There were no cogent grounds to differ from the findings recorded

by the Enquiry Officer exonerating the applicant.

(vii) The order (Annex-A-8) passed by the Disciplinary Authority was
contrary to Rule 9 (2) of the Rules which reads as under —

“9 (2) The disciplinary authority shall, if it is not the inquiring authority,
consider the record of the inquiry and record its findings on each
charge. If it disagrees with the findings of the inquiring authority on
any article of charge, it shall record its reasons for such

disagreement.”
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(viii)

The bare perusal of the show cause notice dated 4"
August,2010 would reveal that the respondent no.2 the State has not
applied its mind and recorded the reasons for disagreement with the
report submitted by the Inquiry Officer. The non-applicant no.2 the
Honourable Minister has failed to consider the abovementioned

aspect and passed the order in a mechanical manner without
considering the mandate of the Rule 9 (2) of the Rules of 1979.

(ix)

It is settled law of service jurisprudence that the “right to be
heard”, would be available to the delinquent upto the final stage of the
inquiry proceedings. The right of hearing being Constitutional right of
the employee it cannot be taken away by the Disciplinary Authority on
the ground that it is not provided by the service rules. The order dated

28™ of June, 2011 is contrary to the settled position of law and cannot

withstand the scrutiny of law.

4. Reply of respondent no.1 is at pages 69 to 79. According
to respondent no.1 there was no procedural lapse or lacuna in the
enquiry and findings of facts were based on evidence.

5. In this proceeding this Tribunal is called upon to judicially
review the impugned orders at Annexs-A-8 and A-10. Legal position is

settled that scope of judicial review is limited. In B.C. Chaturvedi Vs.

Union of India and Ors. AIR 1986 SC 484 it is held —

“The disciplinary authority is the sole judge of facts. Where appeal is presented, the
appellate authority has co- extensive power to reappreciate the evidence or the nature of
punishment. In a disciplinary inquiry the strict proof of legal evidence and findings on that
evidence are not relevant. Adequacy of evidence or reliability of evidence cannot be
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permitted to be canvassed before the Court/Tribunal. In_Union of India v. H.C. Goel
[(1964) 4 SCR 781], this Court held at page 728 that if the conclusion, upon consideration
of the evidence, reached by the disciplinary authority, is perverse or suffers from patent
error on the face of the record or based on no evidence at all, a writ of certiorari could be
issued.

In_ Union of India & Ors. v. S.L. Abbas [(1993) 4 SCC 357], when the order of
transfer was interfered by the Tribunal, this Court held that the Tribunal was not
an appellate authority which could substitute its own judgment to that bona fide
order of transfer. The Tribunal could not, in such circumstances, interfere with
orders of transfer of a Government servant. In Administrator of Dadra & Nagar
Haveli v. H.P. Vora [(1993) Supp. 1 SCC 551], it was held that the Administrative
Tribunal was not an appellate authority and it could not substitute the role of
authorities to clear the efficiency bar of a public servant. Recently, in State bank of
India & Ors. v. Samarendra Kishore Endow & Anr. [J] (1994) 1 SC 217], a Bench
of this Court to which two of us (B.P. Jeevan Reddy & B.L. Hansaria, JJ.) were
members, considered the order of the Tribunal, which quashed the charges as
based on no evidence, went in detail into the question as to whether the Tribunal
had power to appreciate the evidence while exercising power of judicial review
and held that a Tribunal could not appreciate the evidence and substitute its own
conclusion to that of the disciplinary authority. It would, therefore, be clear that the
Tribunal cannot embark upon appreciation of evidence to substitute its own
findings of fact to that of a disciplinary/appellate authority.”

Keeping in view this legal position the only ground that is
required to be considered is whether there was due compliance of
Rule 9 (2) of the Rules. Rest of the grounds assail adequacy of
evidence or the manner in which evidence was assessed. While
exercising powers of judicial review such exercise cannot be
undertaken. It is apparent on record that this is not a case of “no
evidence” and the findings recorded by the respondents are not
perverse.

6. To support the contention that Rule 9 (2) of the Rules was
not followed and thereby the enquiry stood vitiated, learned Advocate

for the applicant has relied on Yoginath D. Bagade Vs. State of
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Maharashtra & Ano. AIR 1999 SC 3734. In this case after

considering inter alia Rule 9 (2) of the Rules it is held —

“28. In view of the provisions contained in the statutory Rule extracted
above, it is open to the Disciplinary Authority either to agree with the
findings recorded by the Inquiring Authority or disagree with those findings.
If it does not agree with the findings of the Inquiring Authority, it may record
its own findings. Where the Inquiring Authority has found the delinquent
officer guilty of the charges framed against him and the Disciplinary
Authority agrees with those findings, there would arise no difficulty. So also,
if the Inquiring Authority has held the charges proved, but the Disciplinary
Authority disagrees and records a finding that the charges were not
established, there would arise no difficulty. Difficulties have arisen in all
those cases in which the Inquiring Authority has recorded a positive finding
that the charges were not established and the delinquent officer was
recommended to be exonerated, but the Disciplinary Authority disagreed
with those findings and recorded its own findings that the charges were
established and the delinquent officer was liable to be punished. This
difficulty relates to the question of giving an opportunity of hearing to the
delinquent officer at that stage. Such an opportunity may either be provided
specifically by the Rules made under Article 309 of the Constitution or the
Disciplinary Authority may, of its own, provide such an opportunity. Where
the Rules are in this regard silent and the Disciplinary Authority also does not
give an opportunity of hearing to the delinquent officer and records findings,
different from those of the Inquiring Authority that the charges were
established, "an opportunity of hearing" may have to be read into the Rule
by which the procedure for dealing with the Inquiring Authority's report is

provided principally because it would be contrary to the principles of natural
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justice if a delinquent officer, who has already been held to be "not guilty' by
the Inquiring Authority, is found ‘guilty' without being afforded an
opportunity of hearing on the basis of the same evidence and material on

which a finding of "not guilty" has already been recorded.

29. We have already extracted Rule 9(2) of the Maharashtra Civil Services
(Discipline & Appeal) Rules, 1979 which enables the Disciplinary Authority to
disagree with the findings of the Inquiring Authority on any article of charge.
The only requirement is that it shall record its reasoning for such
disagreement. The Rule does not specifically provide that before recording its
own findings, the Disciplinary Authority will give an opportunity of hearing to
a delinquent officer. But the requirement of "hearing" in consonance with
the principles of natural justice even at that stage has to be read into Rule
9(2) and it has to be held that before Disciplinary Authority finally disagrees
with the findings of the Inquiring Authority, it would give an opportunity of
hearing to the delinquent officer so that he may have the opportunity to
indicate that the findings recorded by the Inquiring Authority do not suffer
from any error and that there was no occasion to take a different view. The
Disciplinary Authority, at the same time, has to communicate to the
delinquent officer the "TENTATIVE" reasons for disagreeing with the findings
of the Inquiring Authority so that the delinquent officer may further indicate
that the reasons on the basis of which the Disciplinary Authority proposes to
disagree with the findings recorded by the Inquiring Authority are not
germane and the finding of "not guilty" already recorded by the Inquiring

Authority was not liable to be interfered with.

30. Recently, a three-Judge Bench of this Court in Punjab National Bank &

Ors. vs. Kunj Behari Mishra (1998) 7 SCC 84 = AIR 1998 SC 2713, relying upon

the earlier decisions of this Court in State of Assam vs. Bimal Kumar Pandit
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(1964) 2 SCR 1 = AIR 1963 SC 1612; Institute of Chartered Acountants of India

vs. L.K. Ratna & Ors. (1986) 4 SCC 537 as also the Constitution Bench decision

in Managing Director, ECIL, Hyderabad & Ors. vs. B. Karunakar & Ors. (1993)

4 SCC 727 and the decision in Ram Kishan vs. Union of India (1995) 6 SCC

157, has held that :

"It will not stand to reason that when the finding in favour of the delinquent
officers is proposed to be overturned by the disciplinary authority then no
opportunity should be granted. The first stage of the enquiry is not
completed till the disciplinary authority has recorded its findings. The
principles of natural justice would demand that the authority which proposes
to decide against the delinquent officer must give him a hearing. When the
enquiring officer holds the charges to be proved, then that report has to be
given to the delinquent officer who can make a representation before the
disciplinary authority takes further action which may be prejudicial to the
delinquent officer. When, like in the present case, the enquiry report is in
favour of the delinquent officer but the disciplinary authority proposes to
differ with such conclusions, then that authority which is deciding against
the delinquent officer must give him an opportunity of being heard for
otherwise he would be condemned unheard. In departmental proceedings,

what is of ultimate importance is the finding of the disciplinary authority."

31. The Court further observed as under : (AIR 1998 SC 2713 : 1998 AIR
SCW 2762 : 1998 Lab IC 3012 : 1998 All LJ 2009, para 18) :

"When the enquiry is conducted by the enquiry officer, his report is not final
or conclusive and the disciplinary proceedings do not stand concluded. The
disciplinary proceedings stand concluded with the decision of the disciplinary

authority. It is the disciplinary authority which can impose the penalty and
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not the enquiry officer. Where the disciplinary authority itself holds an
enquiry, an opportunity of hearing has to be granted by him. When the
disciplinary authority differs with the view of the enquiry officer and
proposes to come to a different conclusion, there is no reason as to why an
opportunity of hearing should not be granted. It will be most unfair and
iniquitous that where the charged officers succeed before the enquiry officer,
they are deprived of representing to the disciplinary authority before that
authority differs with the enquiry officer's report and, while recording a
finding of guilt, imposes punishment on the officer. In our opinion, in any
such situation, the charged officer must have an opportunity to represent
before the disciplinary authority before final findings on the charges are

recorded and punishment imposed."

32. The Court further held that the contrary view expressed by this Court
in State Bank of India vs. S.S. Koshal 1994 Supp.(2) SCC 468 and State of

Rajasthan vs. M.C. Saxena (1998) 3 SCC 385 was not correct.”

On facts, it was further held —

“36. Along with the show-cause notice, a copy of the findings recorded by
the Enquiry Officer as also the reasons recorded by the Disciplinary
Committee for disagreeing with those findings were communicated to the
appellant but it was immaterial as he was required to show-cause only
against the punishment proposed by the Disciplinary Committee which had
already taken a final decision that the charges against the appellant were
proved. It was not indicated to him that the Disciplinary Committee had
come only to a "tentative" decision and that he could show cause against
that too. It was for this reason that the reply submitted by the appellant

failed to find favour with the Disciplinary Committee.
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37. Since the Disciplinary Committee did not give any opportunity of
hearing to the appellant before taking a final decision in the matter relating
to findings on the two charges framed against him, the principles of natural

justice, as laid down by a Three-Judge Bench of this Court in Punjab National

Bank & Ors. vs. Kunj Behari Mishra, (1998) 7 SCC 84 = AIR 1998 SC 2713,

referred to above, were violated. ”

7. In the instant case facts are required to be scrutinised to
find out whether the mandate of Rule 9 (2) of the Rules was
scrupulously followed. From record following facts become manifest-
(i) The Disciplinary Authority, contrary to what was held by the Enquiry
Officer, came to the conclusion that the solitary charge against the
applicant was proved.

(i) In para-3 of the show cause notice (at Page 81) reasons for
disagreement with the Enquiry Officer were recorded.

(i) The conclusion arrived at which was communicated by the show
cause notice was clearly “tentative”. This becomes clear from contents
of para-5 of the show cause notice whereby an opportunity was given
to the applicant to furnish grounds to assail this tentative conclusion.
(iv) By issuing this show cause notice the Disciplinary Authority
afforded an opportunity of hearing to the applicant before taking a final
decision in the matter.

(v) This opportunity was duly availed by the applicant by filing reply

dated 26/08/2010 (Annex-A-7).
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8. From the aforestated facts conclusion will follow that in this
case there was due compliance of Rule 9 (2) of the Rules.

9. It was submitted, in the alternative by the Advocate for the
applicant Shri R.A. Haque that the punishment imposed was
shockingly disproportionate to the charge held to have been proved.
On facts which have been discussed hereinabove this submission
cannot be accepted.

10. For the reasons discussed hereinabove, the O.A. is

dismissed with no order as to costs.

Dated :- 19/10/2022. (M.A. Lovekar)

Member (J).
dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : D.N. Kadam
Court Name : Court of Hon’ble Member (J).
Judgment signed on : 19/10/2022.

Uploaded on : 19/10/2022.
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