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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL  APPLICATION No. 763 of 2018 (SB)

Balkrishna S/o Nagorao Sarap,
aged 45 years, Occ : Service,
R/o Kaneri Sarap, Taluka Barshi Takli,
District Amravati.

Applicant.
Versus

1) The State of Maharashtra
through its Secretary,
Finance Department, Mantralaya,
Madam Cama Marg, Hutatma Chowk, Mumbai-400 032.

2) The Honourable Minister,
Water Resources,
Mantralaya, Mumbai-400 032.

Respondents.

Shri R.A. Haque, Advocate for the applicants.
Shri A.M. Ghogre,  P.O. for the respondents.

Coram :- Hon’ble Shri M.A. Lovekar,
Member (J).

________________________________________________________

Date of Reserving for Judgment          : 13th October,2022.

Date of Pronouncement of Judgment : 19th October,2022.

JUDGMENT

(Delivered on this 19th day of October, 2022)

Heard Shri R.A. Haque, learned counsel for the applicant

and Shri A.M. Ghogre, learned P.O. for respondents.

2. Facts pleading to this O.A. are as follows –
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In 2005-2006 the applicant was working as Junior Clerk in

Treasury Office, Amravati.  Between 05/02/2005 and 31/10/2006

funds were misappropriated in District General Hospital and District

Hospital for Women at Amravati to the tune of Rs.3.81 Crores and

Rs.4.70 Crores, respectively. To nail the wrongdoers / fix responsibility

judicial and departmental action was contemplated and taken against

the applicant and others. By order dated 19/12/2006 (Annex-A-1) the

applicant was placed under suspension. By order dated 29/08/2008

(Annex-A-2) respondent no.1 directed joint inquiry.  Charge sheet

dated 29/08/2008 (Annex-A-3) was issued to the applicant. Following

charge was laid against the applicant -

^^Jh-ch-,u-lji ¼fuyafcr½ gs fnukad 5@2@2005 rs 31@10@2006 ;k dkyko/khr dks”kkxkj

dk;kZy;] vejkorh ;sFks dfu”B fyfid Eg.kwu dk;Zjr gksrs- vkjksX; foHkkxkP;k fu;a=.kk[kkyhy

iz’kkldh; vf/kdkjh] ftYgk L=h #X.kky;] vejkorh o ftYgk lkekU; #X.kky;] vejkorh ;k

dk;kZy;krhy vkgj.k o laforj.k vf/kdk&;kaP;k =qVhiw.kZ ns;dkaOnkjs #-3 dksVh 89 yk[k o 4 dksVh 70

yk[k brD;k jdespk vigkj >kysyk vkgs- Jh-lji ;kauh uequk 26 v e/khy ikjxeu uksanoghrhy

uksanhph O;ofLFkr iMrkG.kh dsyh ukgh o dkekr drZO;ijk;.krk jk[kyh ukgh] R;keqGs vigkj gks.;kl

oko feGkyk vkgs- ns;d fLod`r f[kMdhoj ns;ds fLodkjrkauk lapkyuky;kps ifji=d dzekad

dks”k&14&2003@41@3@dks”kkxkj fnukad 2@1@2004 e/;s fnysY;k lwpusuqlkj vf/kd`r ns;d fLod`r

gks.;kP;k n`”Vhus [kcjnkjh u ?ksrY;kus fu;ekizek.ks ns;dkoj uksanh ?ksrysY;k ukghr-

v'kkizdkjs] Jh- lji ;kauh ojhy fu;ekauqlkj drZO; pks[ki.ks u ctkoY;keqGs drZO;ijk;.krk

jk[kyh xsyh ukgh- R;keqGs] egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e 1979 P;k fu;e 3 ¼1½ ¼nksu½ pk

Hkax >kyk vkgs-**

To the aforesaid charge the applicant submitted reply

dated 10/11/2008 (Annex-A-4). By order dated 31/10/2008 Enquiry

Officer was appointed.  Three persons who were cited as witnesses
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communicated their unwillingness to give statement during the enquiry

(Annex-A-5 collectively). Enquiry Officer submitted a report dated

30/04/2009 (Annex-A-6) exonerating the applicant by holding as

follows –

^^ vejkorh dks”kkxkjkps ckcrhr izkFkfed pkSd’kh vf/kdk&;kus Lora= pkSd’kh dsY;kps

vgokyko#u fnlwu ;sr ukgh- ek- milapkyd] ys[kk o dks”kkxkjs vejkorh g;kauh lapkydkauk lknj

dsysY;k vgokykP;k vk/kkjsp vejkorh dks”kkxkjkckcr fu”d”kZ dk<Y;kps fnlwu ;srs- gs fu”d”kZ

dk<.;kiwohZ R;kauh Lora=i.ks pkSd’kh dsY;kps vk<Gwu ;sr ukgh- dkj.k ;k vgokykiwohZ vipkjh g;kauk

dkj.ks nk[kok uksVhlk nsÅu [kqyklk ekxowu R;kauk cpkokph la/kh fnY;kps Li”V gksr ukgh- R;kewGs

uSlfxZd U;k;rRokps mYya?ku >kY;kus fun’kZukl ;srs- fu”d”kZ dk<rkauk fu;ekapk] ‘kklu ifji=dkapk

mYys[k vk<Gr ukgh-

ojhy loZ fopspukao#u nks”kkjksikr uewn dsysysvk{ksi fujk/kkj vlwu fu;ekyk /k#u ukghr

R;keqGs vipkjh g;kapsojhy vkjksi fl/n gksÅ ‘kdr ukgh-**

The Disciplinary Authority, the respondent no.1 then

issued a show cause notice dated 04/08/2010 (at page 81) stating

therein as follows –

^^ ¼3½ izLrqr izdj.kh Jh-lji ;kauh uequk 26 v e/khy ikjxeu uksanoghe/;s ns;dkaP;k uksanhph

vuqdzekus uksan vlY;kph o R;kapk dzekad ns;dkoj uewn dsyk vlY;kckcr O;ofLFkr rikl.kh u djrk

ns;ds Lohd`r dsyh vkgsr- R;kpizek.ks] ns;ds Lohd`r djrkuk fnysY;k firGh fcYY;kapk dzekad ¼Vksdu

dzekad½ lnj ns;dkP;k uksanhleksj uksanowu ,dw.k fdrh ns;ds fLodkjyh ;kph uksan d#u Lok{kjh dj.ks

vko’;d vkgs- RkFkkfi] ;klanHkkZr] Jh-lji ;kauh ;klanHkkZrhy ys[kk o dks”kkxkjs lapkyuky;kP;k fnukad

2@1@2004 P;k ifji=dkrhy lwpukaps ;ksX; rs ikyu dsys ulY;keqGs] ;k izdj.kh vigkj gks.;kl

dkgh va’kh Jh-lji tckcnkj vkgsr- R;keqGs] Jh-lji ;kauh drZO;ijk;.krk u jk[kY;keqGs ;k izdj.kh

vigkjkl oko feGkyk vkgs-

4- mijksDr oLrqfLFkrh fopkjkr ?ksrk] Jh-lji ;kaps izdj.kh pkSd’kh vf/kdk&;kP;k fu”d”kkZ’kh

‘kklu vlger vlwu] R;kapsojhy ,deso nks”kkjksi fl/n gksr vlY;kpk fu”d”kZ ‘kklukus dk<yk vkgs-

5- ‘kklukP;k ojhy ifjPNsn&4 e/;s dk<ysY;k fu”d”kkZckcr Jh-lji ;kauh gs Kkiu

feGkY;kiklwu 10 fnolkaps vkar ys[kh Lo#ikr ‘kklukdMs vfHkosnu lknj djkos- foghr eqnrhr



4 O.A. No. 763  of 2018

vfHkosnu izkIr u >kY;kl R;kauk dkgh Eg.kko;kps ukgh vls x`ghr /k#u iq<hy dk;Zokgh dj.;kr

;sbZy**

To this show cause notice the applicant gave a reply dated

26/08/2010 (Annex-A-7) as follows –

^^ ¼1½ izLrqr izdj.kh eh uequk 26 v e/khy ikjxeu uksanoghe/;s ns;dkaP;k uksanhph vuqdzekus uksan

d#u uarj Vksdu laca/khrkl fnysys vkgs- ns;d izkIr >kY;koj R;kaph fu;ekuqlkj Ldksy dk<wu rks

ys[kkifj{k.k foHkkxkdMs iq<hy dk;Zokghdfjrk liwnZ dsys vkgs-

¼2½ fnukad 2@1@2004 P;k lapkyuky;kP;k ifji=dkae/;s vkgj.k o laforj.k vf/kdk&;kauh 1 rs 8

lqpukuqlkj jdkuk 7 e/;s uksanh ?ks.ks gs vkgj.k o laforj.k vf/kdkjh ;kaph tckcnkjh vkgs- ;ke/;s

dks”kkxkjkyk dkghgh djko;kps ukgh- dkj.k uequk 26 v gk vkgj.k o laforj.k vf/kdk&;kaps jftLVj

vlwu R;kauhp rs ifjiw.kZ Bsoko;kps vkgs-

¼3½  eh Rules of Procedure for the Guidance of the District Treasury on

introduction of the system of payment of cheques e/khy 2 ¼1½ uqlkj uksanh ?ksrY;k vkgsr-

¼4½ dks”kkxkjkr nSuanhu 250&350 ns;dkaph vkod vlrs- rs dke 3 rs 3-5 rklkr djko;kps vkgs- R;k

fg’kksckus ,d ns;d fLodk#u R;kl Vksdu ns.ks] loZ uksanh ?ks.ks] lax.kdkoj R;kapk Ldksy dk<.ks bR;knh

dj.;kdfjrk QDr 30 rs 40 lsdan feGrkr- gs dke eh izkekf.kdi.ks dsysys vkgs- R;keqGs ;kckcr eyk

nks”kh /kj.ks iq.kZr% vU;k;dkjd Bjrs-

rsOgk vki.kkl fouarh dh] loZ ckchapk lgkuqHkwrhiqoZd fopkj d#u eyk nks”keqDr dj.;kph d`ik

djkoh-**

According to the applicant without considering his reply

respondent no.1 proceeded to pass the order dated 28/06/2011

(Annex-A-8) relevant part of which reads as under –

^^ ¼1½ lnj dkj.ks nk[kok uksVh’khl vuql#u Jh- lji ;kauh lanHkkZ/khu fnukad 26@8@2010 jksthP;k

vfHkosnukUo;s mRrj fnys vlwu] R;kvUo;s R;kauh [kkyhy eqnns  mifLFkr dsys &

1- ns;d izkIr >kY;koj R;kaph vuqdzekus uksan d#u uarj Vksdu lacaf/krkl fnys vkgs o fu;ekuqlkj

Ldzksy dk<wu ys[kk ifj{k.k foHkkxkdMs iq<hy dk;Zokghdfjrk lwiqnZ dsyk vkgs-
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2- uequk 26 v izek.ks uksanogh vkgj.k o laforj.k vf/kdk&;kauh Bsoko;kph vlwu] lapkyuky;kP;k

fnukad 2@1@2004 P;k ifji=dkuwlkj jdkuk 7 e/;s uksanh ?ks.ks gh vkgj.k o laforj.k vf/kdk&;kaph

tckcnkjh vkgs-

3- Jh- lji ;kauh Rules of Procedure for the Guidance of the District Treasury on

introduction of the system of payment of cheques e/khy 2 ¼1½ uqlkj uksanh ?ksrY;k vkgsr-

4- dks”kkxkjkr nSuafnu 250&350 ns;dkaph vkod gksr vlwu lnj dke rhu&lkMsrhu rklkr djko;kps

vlrs- R;k fg’ksckus izR;sd ns;dkl dsoG 30 rs 40 lsdan feGrkr-

5- vigkjhr jdekaph loZ ns;ds Jh- lji ;kauh Lohd`r dsyh vkgsr- R;kauh lnj fuosnukr dks.krsgh osxGs

eqnns mifLFkr dsysys ukghr- jdkuk 7 e/;s uksanh ?ks.ks gh vkgj.k o laforj.k vf/kdk&;kaph tckcnkjh

vlyh rjh] dks”kkxkjkr ns;ds Lohd`r djrkuk] uequk 26&v e/;s ueqn dsysY;k uksanh iw.kZ

vlY;kf’kok; ns;ds Lohd`r dj.;kr ;sow u;sr v’kk Li”V lwpuk ys[kk o dks”kkxkjs lapkyuky;kP;k

fnukad 2@1@2004 P;k ifji=dkUo;s ns.;kr vkysY;k vkgsr- Jh- lji ;kaps Eg.k.ks oLrqfLFkrhoj

vk/kkfjr ulY;kps vk<Gwu ;sr vlwu] Jh- lji ;kaP;k fu”dkGthi.kkeqGs rs ns[khy ;k izdj.kh >kysY;k

‘kkldh; jdesP;k eksB;k izek.kkojhy vigkjkl] dkgh izek.kkr tckcnkj vlY;kps Li”V >kys vkgs-

6- mijksDr oLrqfLFkrh fopkjkr ?ksowu Jh- lji ;kaP;k izLrqr foHkkxh; pkSd’khvarh [kkyhyizek.ks vkns’k

ns.;kr ;sr vkgs-

vkns'k

Jh- ck-uk- lji ¼fuyafcr½] rRdkyhu dfu”B fyfid] dks”kkxkj dk;kZy;] vejkorh ;kaP;k

izLrqr foHkkxh; pkSd’khvarh] R;kaph iq<hy osruok< nksu o”kkZlkBh dk;eLo#ih ifj.kke d#u jks[k.;kr

;koh-

Against the order dated 28/06/2011 the applicant preferred

appeal (Annex-A-9) under Rule 17 of the Maharashtra Civil Services

(Discipline and Appeal) Rules,1979 (hereinafter referred to as “the

Rules”) it was dismissed by order dated 21/07/2012 (Annex-A-10).

Hence, this O.A. impugning the orders dated 28/06/2011 (Annex-A-8)

and 21/07/2012 (Annex-A-10).

3. The applicant has raised following contentions –
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(i)  In departmental communication dated 20/08/2010 (Annex-A-11) it

was clearly stated that misappropriation was committed in Health

Department and not in Treasury.

(ii) Communication dated 08/08/2011 (Annex-A-12) issued by the Joint

Secretary, Finance Department to MPSC also reiterated that there

was no misappropriation in Treasury.

(iii) The Audit report forwarded with covering letter dated 07/05/2008

(Annex-A-13) to the Finance Department of Government of

Maharashtra had also ruled out complicity of staff of Treasury.

(iv) The Appellate Authority failed to consider Annexs-A-12 and A-13.

(v)  Punishment imposed and confirmed was shockingly

disproportionate to the charge which was held to be proved.

(vi)  There were no cogent grounds to differ from the findings recorded

by the Enquiry Officer exonerating the applicant.

(vii) The order (Annex-A-8) passed by the Disciplinary Authority was

contrary to Rule 9 (2) of the Rules which reads as under –

“9 (2) The disciplinary authority shall, if it is not the inquiring authority,

consider the record of the inquiry and record its findings on each

charge. If it disagrees with the findings of the inquiring authority on

any article of charge, it shall record its reasons for such

disagreement.”
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(viii)

The bare perusal of the show cause notice dated 4th

August,2010 would reveal that the respondent no.2 the State has not

applied its mind and recorded the reasons for disagreement with the

report submitted by the Inquiry Officer. The non-applicant no.2 the

Honourable Minister has failed to consider the abovementioned

aspect and passed the order in a mechanical manner without

considering the mandate of the Rule 9 (2) of the Rules of 1979.

(ix)

It is settled law of service jurisprudence that the “right to be

heard”, would be available to the delinquent upto the final stage of the

inquiry proceedings. The right of hearing being Constitutional right of

the employee it cannot be taken away by the Disciplinary Authority on

the ground that it is not provided by the service rules. The order dated

28th of June, 2011 is contrary to the settled position of law and cannot

withstand the scrutiny of law.

4. Reply of respondent no.1 is at pages 69 to 79. According

to respondent no.1 there was no procedural lapse or lacuna in the

enquiry and findings of facts were based on evidence.

5. In this proceeding this Tribunal is called upon to judicially

review the impugned orders at Annexs-A-8 and A-10. Legal position is

settled that scope of judicial review is limited.  In B.C. Chaturvedi Vs.

Union of India and Ors. AIR 1986 SC 484 it is held –

“The disciplinary authority is the sole judge of facts. Where appeal is presented, the
appellate authority has co- extensive power to reappreciate the evidence or the nature of
punishment. In a disciplinary inquiry the strict proof of legal evidence and findings on that
evidence are not relevant. Adequacy of evidence or reliability of evidence cannot be
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permitted to be canvassed before the Court/Tribunal. In Union of India v. H.C. Goel
[(1964) 4 SCR 781], this Court held at page 728 that if the conclusion, upon consideration
of the evidence, reached by the disciplinary authority, is perverse or suffers from patent
error on the face of the record or based on no evidence at all, a writ of certiorari could be
issued.

In Union of India & Ors. v. S.L. Abbas [(1993) 4 SCC 357], when the order of
transfer was interfered by the Tribunal, this Court held that the Tribunal was not
an appellate authority which could substitute its own judgment to that bona fide
order of transfer. The Tribunal could not, in such circumstances, interfere with
orders of transfer of a Government servant. In Administrator of Dadra & Nagar
Haveli v. H.P. Vora [(1993) Supp. 1 SCC 551], it was held that the Administrative
Tribunal was not an appellate authority and it could not substitute the role of
authorities to clear the efficiency bar of a public servant. Recently, in State bank of
India & Ors. v. Samarendra Kishore Endow & Anr. [J] (1994) 1 SC 217], a Bench
of this Court to which two of us (B.P. Jeevan Reddy & B.L. Hansaria, JJ.) were
members, considered the order of the Tribunal, which quashed the charges as
based on no evidence, went in detail into the question as to whether the Tribunal
had power to appreciate the evidence while exercising power of judicial review
and held that a Tribunal could not appreciate the evidence and substitute its own
conclusion to that of the disciplinary authority. It would, therefore, be clear that the
Tribunal cannot embark upon appreciation of evidence to substitute its own
findings of fact to that of a disciplinary/appellate authority.”

Keeping in view this legal position the only ground that is

required to be considered is whether there was due compliance of

Rule 9 (2) of the Rules. Rest of the grounds assail adequacy of

evidence or the manner in which evidence was assessed. While

exercising powers of judicial review such exercise cannot be

undertaken. It is apparent on record that this is not a case of “no

evidence”  and the findings recorded by the respondents are not

perverse.

6. To support the contention that Rule 9 (2) of the Rules was

not followed and thereby the enquiry stood vitiated, learned Advocate

for the applicant has relied on Yoginath D. Bagade Vs. State of
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Maharashtra & Ano. AIR 1999 SC 3734.  In this case after

considering inter alia Rule 9 (2) of the Rules it is held –

“28. In view of the provisions contained in the statutory Rule extracted

above, it is open to the Disciplinary Authority either to agree with the

findings recorded by the Inquiring Authority or disagree with those findings.

If it does not agree with the findings of the Inquiring Authority, it may record

its own findings. Where the Inquiring Authority has found the delinquent

officer guilty of the charges framed against him and the Disciplinary

Authority agrees with those findings, there would arise no difficulty. So also,

if the Inquiring Authority has held the charges proved, but the Disciplinary

Authority disagrees and records a finding that the charges were not

established, there would arise no difficulty. Difficulties have arisen in all

those cases in which the Inquiring Authority has recorded a positive finding

that the charges were not established and the delinquent officer was

recommended to be exonerated, but the Disciplinary Authority disagreed

with those findings and recorded its own findings that the charges were

established and the delinquent officer was liable to be punished. This

difficulty relates to the question of giving an opportunity of hearing to the

delinquent officer at that stage. Such an opportunity may either be provided

specifically by the Rules made under Article 309 of the Constitution or the

Disciplinary Authority may, of its own, provide such an opportunity. Where

the Rules are in this regard silent and the Disciplinary Authority also does not

give an opportunity of hearing to the delinquent officer and records findings,

different from those of the Inquiring Authority that the charges were

established, "an opportunity of hearing" may have to be read into the Rule

by which the procedure for dealing with the Inquiring Authority's report is

provided principally because it would be contrary to the principles of natural
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justice if a delinquent officer, who has already been held to be `not guilty' by

the Inquiring Authority, is found `guilty' without being afforded an

opportunity of hearing on the basis of the same evidence and material on

which a finding of "not guilty" has already been recorded.

29. We have already extracted Rule 9(2) of the Maharashtra Civil Services

(Discipline & Appeal) Rules, 1979 which enables the Disciplinary Authority to

disagree with the findings of the Inquiring Authority on any article of charge.

The only requirement is that it shall record its reasoning for such

disagreement. The Rule does not specifically provide that before recording its

own findings, the Disciplinary Authority will give an opportunity of hearing to

a delinquent officer. But the requirement of "hearing" in consonance with

the principles of natural justice even at that stage has to be read into Rule

9(2) and it has to be held that before Disciplinary Authority finally disagrees

with the findings of the Inquiring Authority, it would give an opportunity of

hearing to the delinquent officer so that he may have the opportunity to

indicate that the findings recorded by the Inquiring Authority do not suffer

from any error and that there was no occasion to take a different view. The

Disciplinary Authority, at the same time, has to communicate to the

delinquent officer the "TENTATIVE" reasons for disagreeing with the findings

of the Inquiring Authority so that the delinquent officer may further indicate

that the reasons on the basis of which the Disciplinary Authority proposes to

disagree with the findings recorded by the Inquiring Authority are not

germane and the finding of "not guilty" already recorded by the Inquiring

Authority was not liable to be interfered with.

30. Recently, a three-Judge Bench of this Court in Punjab National Bank &

Ors. vs. Kunj Behari Mishra (1998) 7 SCC 84 = AIR 1998 SC 2713, relying upon

the earlier decisions of this Court in State of Assam vs. Bimal Kumar Pandit
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(1964) 2 SCR 1 = AIR 1963 SC 1612; Institute of Chartered Acountants of India

vs. L.K. Ratna & Ors. (1986) 4 SCC 537 as also the Constitution Bench decision

in Managing Director, ECIL, Hyderabad & Ors. vs. B. Karunakar & Ors. (1993)

4 SCC 727 and the decision in Ram Kishan vs. Union of India (1995) 6 SCC

157, has held that :

"It will not stand to reason that when the finding in favour of the delinquent

officers is proposed to be overturned by the disciplinary authority then no

opportunity should be granted. The first stage of the enquiry is not

completed till the disciplinary authority has recorded its findings. The

principles of natural justice would demand that the authority which proposes

to decide against the delinquent officer must give him a hearing. When the

enquiring officer holds the charges to be proved, then that report has to be

given to the delinquent officer who can make a representation before the

disciplinary authority takes further action which may be prejudicial to the

delinquent officer. When, like in the present case, the enquiry report is in

favour of the delinquent officer but the disciplinary authority proposes to

differ with such conclusions, then that authority which is deciding against

the delinquent officer must give him an opportunity of being heard for

otherwise he would be condemned unheard. In departmental proceedings,

what is of ultimate importance is the finding of the disciplinary authority."

31. The Court further observed as under : (AIR 1998 SC 2713 : 1998 AIR

SCW 2762 : 1998 Lab IC 3012 : 1998 All LJ 2009, para 18) :

"When the enquiry is conducted by the enquiry officer, his report is not final

or conclusive and the disciplinary proceedings do not stand concluded. The

disciplinary proceedings stand concluded with the decision of the disciplinary

authority. It is the disciplinary authority which can impose the penalty and
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not the enquiry officer. Where the disciplinary authority itself holds an

enquiry, an opportunity of hearing has to be granted by him. When the

disciplinary authority differs with the view of the enquiry officer and

proposes to come to a different conclusion, there is no reason as to why an

opportunity of hearing should not be granted. It will be most unfair and

iniquitous that where the charged officers succeed before the enquiry officer,

they are deprived of representing to the disciplinary authority before that

authority differs with the enquiry officer's report and, while recording a

finding of guilt, imposes punishment on the officer. In our opinion, in any

such situation, the charged officer must have an opportunity to represent

before the disciplinary authority before final findings on the charges are

recorded and punishment imposed."

32. The Court further held that the contrary view expressed by this Court

in State Bank of India vs. S.S. Koshal 1994 Supp.(2) SCC 468 and State of

Rajasthan vs. M.C. Saxena (1998) 3 SCC 385 was not correct.”

On facts, it was further held –

“36. Along with the show-cause notice, a copy of the findings recorded by

the Enquiry Officer as also the reasons recorded by the Disciplinary

Committee for disagreeing with those findings were communicated to the

appellant but it was immaterial as he was required to show-cause only

against the punishment proposed by the Disciplinary Committee which had

already taken a final decision that the charges against the appellant were

proved. It was not indicated to him that the Disciplinary Committee had

come only to a "tentative" decision and that he could show cause against

that too. It was for this reason that the reply submitted by the appellant

failed to find favour with the Disciplinary Committee.
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37. Since the Disciplinary Committee did not give any opportunity of

hearing to the appellant before taking a final decision in the matter relating

to findings on the two charges framed against him, the principles of natural

justice, as laid down by a Three-Judge Bench of this Court in Punjab National

Bank & Ors. vs. Kunj Behari Mishra, (1998) 7 SCC 84 = AIR 1998 SC 2713,

referred to above, were violated. ”

7. In the instant case facts are required to be scrutinised to

find out whether the mandate of Rule 9 (2) of the Rules was

scrupulously followed.  From record following facts become manifest-

(i) The Disciplinary Authority, contrary to what was held by the Enquiry

Officer, came to the conclusion that the solitary charge against the

applicant was proved.

(ii) In para-3 of the show cause notice (at Page 81) reasons for

disagreement with the Enquiry Officer were recorded.

(iii)  The conclusion arrived at which was communicated by the show

cause notice was clearly “tentative”. This becomes clear from contents

of para-5 of the show cause notice whereby an opportunity was given

to the applicant to furnish grounds to assail this tentative conclusion.

(iv) By issuing this show cause notice the Disciplinary Authority

afforded an opportunity of hearing to the applicant before taking a final

decision in the matter.

(v)  This opportunity was duly availed by the applicant by filing reply

dated 26/08/2010 (Annex-A-7).
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8. From the aforestated facts conclusion will follow that in this

case there was due compliance of Rule 9 (2) of the Rules.

9. It was submitted, in the alternative by the Advocate for the

applicant Shri R.A. Haque that the punishment imposed was

shockingly disproportionate to the charge held to have been proved.

On facts which have been discussed hereinabove this submission

cannot be accepted.

10. For the reasons discussed hereinabove, the O.A. is

dismissed with no order as to costs.

Dated :- 19/10/2022. (M.A. Lovekar)
Member (J).

dnk.
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I affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno                 :  D.N. Kadam

Court Name                      :  Court of Hon’ble Member (J).

Judgment signed on       : 19/10/2022.

Uploaded on : 19/10/2022.
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